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WELCOME TO OUR LATEST NEWSLETTER 
 
ROGATE FETE 
We at Mackarness and Lunt were proud to support the Rogate Village Fair on 9 June                
2018, taking along our very own Toy Pig Racing Track and our collection of toy pigs                
which the children very much enjoyed. It was a lovely occasion to be involved with the                
local community in Rogate and one that we very much look forward to every year. 
 
MACMILLAN COFFEE MORNING – 19th September 2018 
Following fantastic success with previous years, we will again be holding a MacMillan 
coffee morning this September. 
 
It will not be held on the official coffee morning date of 28th September 2018, but instead 
will be held on Wednesday 19th September. 
 
Therefore, we have previously had an amazing array of cakes on the morning to either 
enjoy in the office with a hot drink, or to take away with you in exchange for a donation 
to what is a fantastic cause. 
 
Please come along and support us. 
 
STAFF UPDATE  
 
SARAH BAKER-BROWN 
We are pleased to announce that in April Sarah became a partner of this firm. Sarah                
joined us in January 2013. She specialises in wills, probate, trusts, Inheritance Tax             
planning and Lasting Powers of Attorney but also deals with residential conveyancing            
matters. In addition to being a solicitor, Sarah is qualified as a Notary Public and is                
authorised to deal with attesting documents for use in Foreign Jurisdictions. 
 
VICTORIA LA MON 
Victoria joined us earlier this year is an Associate Chartered Legal Executive and             
specialises in Residential Conveyancing. She deals with all aspects of the           
Conveyancing process involved in buying and selling houses. 
 
Outside of work, Victoria is a keen photographer and avid reader and enjoys spending              
her spare time on days out with her husband and sons.  



 
LEGAL UPDATE 
 
BEHAVING UNREASONABLY IN DIVORCE PROCEEDINGS 

You may have seen in the press reference to the case of Owens v Owens which has                 
recently debated the “fault based” divorce provisions set out an in the Matrimonial             
Causes Act 1973. This is the first time that such fault based divorce has been               
questioned in the highest court in the land.  
 
It caused a significant stir, particularly amongst those who have campaigned for a “no              
fault” divorce to be approved within the English and Welsh Court system.  
 
Through the English and Welsh Courts an individual must prove that the marriage has              
broken down irretrievably on the basis of one of five facts.  The five facts are: 
 

1. The Respondent has committed adultery and the Petitioner finds it intolerable to            
live with the Respondent.  

 
2. The Respondent has behaved in such a way the Petitioner cannot reasonably be             

expected to live with the Respondent. 
 

3. The Respondent has deserted the Petitioner for a continuous period of at least             
two years immediately preceding the presentation of the divorce petition. 

 
4. The parties to the marriage have lived apart for a continuous period of at least               

two years immediately preceding the presentation of the divorce petition and that            
both parties consent to a decree being granted. 

 
5. The parties to the marriage have lived apart for a continuous period of at least               

five years immediately preceding the presentation of the petition (this does not            
require the consent of both parties). 

 
The use of the divorce petition based upon desertion has primarily fallen away and the               
majority of divorce proceedings will proceed either in relation to adultery, behaviour or             
two year separation with both parties’ consent.  
 
If an individual who has been separated for less than two years wishes to progress with                
divorce, unless one party has committed adultery and is willing, through the Courts, to              
admit that adultery, then it is a case of relying on the facts relating to behaviour.  
 
This has been long since referred to as “unreasonable behaviour” and it is a balance to                
ensure that the divorce petition contains sufficient detail in terms of behaviour so as to               
substantiate the argument that the marriage has broken down as a result of this              
behaviour, without potentially aggravating a situation which may then have a negative            
impact upon the parties’ ability to amicably resolve financial matters.  
 



In the case of Owens v Owens, Mrs Owens filed a petition stating the facts of Mr Owens’                  
unreasonable behaviour. Mr Owens did not wish to be divorced and contested that it              
was his behaviour that had led to the breakdown of the marriage and as such defended                
the proceedings. The judge’s first consideration did not agree there were sufficient facts             
set out to progress the divorce on these grounds. Mrs Owens then appealed to the               
Court of Appeal who upheld the decision of the first judge.  
 
The matter has now been referred to the Supreme Court for further consideration and              
their response will be of interest to all those wishing to proceed on the basis of a                 
“behaviour” petition in the future. It could certainly mean a significant shift on the              
approach of the court which in uncontested “behaviour” divorces were in the main             
accepting of the reasons given.  
 
RESPONSIBILITY FOR SMOKE DETECTORS IN RESIDENTIAL RENTAL       
PROPERTIES 
 
Smoke detectors became a legal requirement in 2015 throughout rental properties in            
England and Wales. Landlords are required to check that any smoke detectors (at least              
one on each floor) are fully operational at the commencement of a Tenancy Agreement.              
However, after the commencement of the Tenancy Agreement it becomes the tenants            
responsibility to ensure that the smoke detector is fully operational throughout The            
Tenancy Agreement.  This will include changing batteries, regular tests etc. 
 
Therefore, if you are either a landlord or a tenant in relation to residential property it is                 
important that you understand which element of responsibility falls to you to ensure that              
the appropriate fire safety precautions are in place in the event of a domestic fire. 
 
In the event that either a landlord or tenant fails in their obligation to maintain the smoke                 
detector and a fire should cause damage to a property or danger to life, then it could be                  
questionable as to whether or not an insurance company would be willing to pay out as                
a result of any potential claim. 

STAMP DUTY: THE BASICS 

In England and Northern Ireland you’re liable to pay Stamp Duty when you buy a               
residential property, or a piece of land, costing more than £125,000 (or more than              
£40,000 for second homes). 

This tax applies to both freehold and leasehold properties, whether you’re buying            
outright or with a mortgage. 

There are several rate bands for Stamp Duty. 

The tax is calculated on the part of the property purchase price falling within each band. 

For example, if you buy a house for £275,000, the Stamp Duty Land Tax (SDLT) you                
owe is calculated as follows: 



● 0% on the first £125,000 = £0 
● 2% on the next £125,000 = £2,500 
● 5% on the final £25,000 = £1,250 

Total SDLT = £3,750 

Stamp Duty rates* 

Minimum property  
purchase price 

Maximum property  
purchase price 

Stamp Duty rate (only applies only to the        
part of the property price falling within       
each band) 

£0 £125,000 0% 
£125,001 £250,000 2% 
£250,001 £925,000 5% 
£925,001 £1.5 million 10% 
Over £1.5 million   12% 
*Stamp duty for residential leasehold properties is charged differently. 

Stamp Duty on second homes 

Buyers of additional residential properties, such as second homes and buy-to-let           
properties, will have to pay an extra 3% in Stamp Duty on top of current rates for each                  
band. 

This increased rate applies to properties bought for £40,000 or more. 

If you buy a new main residence but there’s a delay in selling your previous main                
residence, you’ll have to pay the higher Stamp Duty rates as you’ll own two properties. 

You can request a refund for the amount above the normal Stamp Duty rates if: 

● you sell your previous main residence within three years, and 
● you claim the refund within three months of the sale of your previous main              

residence, or within 12 months of the filing date of your self-assessment tax             
return, whichever comes later. 

Stamp Duty relief for first-time buyers 

A person is generally classified as a first time-buyer if they’re purchasing their only or               
main residence and have never owned a freehold or a leasehold interest in a residential               
property in the UK or abroad. 

If you’re a first-time-buyer in England or Northern Ireland, you will pay no Stamp Duty on                
properties worth up to £300,000. This means if you are a first-time-buyer, you will save               
up to £5,000. 



For properties costing up to £500,000, you will pay no Stamp Duty on the first £300,000.                
You will pay Stamp Duty on the remaining amount, up to £200,000. 

If the property you are buying is worth over £500,000, you will pay the standard rates of                 
Stamp Duty and will not qualify for first time buyer’s relief. 

For example, if the property you want to buy is worth £450,000, you will only pay Stamp                 
Duty on £150,000. 

If you buy jointly with others, all buyers must be classified as first time-buyers to claim                
the relief. 

Joint Ownership as an option to help 18 – 35 year olds access the housing ladder  
New research has revealed that a significant proportion of people between the ages of              
18 and 35 would be prepared to take out a mortgage with a friend or family member. 
 
According to a survey from M&S Bank, around 60% of so-called millennials stated that              
in order to access the property ladder, they could consider taking out a mortgage as part                
of a group. This can be compared to the 26% proportion of those aged over 36 who                 
would be prepared to do so. 
 
This kind of arrangement enables the sharing of the financial responsibility of a home              
whilst in good company. 
 
The data also revealed that 20% of millennials do not think that they will ever be able to                  
own their own home, citing raising a deposit as the main hurdle to overcome. 
 
In view of the current barriers to home ownership for millennials understandably they are              
keen for an alternative option and joint home ownership is one of them. From              
housemate to mortgage-mate is a natural progression which can enable more people to             
achieve the otherwise unattainable dream of property ownership. 
 
Any joint ownership arrangement should be given careful consideration at the outset.  
 
NEW REPORT WARNS OF LOOMING INCAPACITY CRISIS 
 

● 97% of people in the South East leave important health and welfare decisions to              

chance 

● By 2025, more than 13 million people who are at risk of mental incapacity will not be                 

prepared 

● 71% would like a family member to make medical and care decisions on their behalf,               

in the event of mental incapacity 

● 80% haven’t discussed end of life medical and care wishes  



● 36% admit to having made no provisions at all, such as a will, LPA, pension or                

funeral plan 

● Coalition of partners join forces to warn of ‘incapacity crisis’ led by SFE, including              

Baroness Ilora Finlay, Alzheimer’s Society, Dying Matters, Age UK, Anchor, and           

SOLLA  

 
A new report from SFE (Solicitors for the Elderly) and independent think tank, Centre for               
Future Studies, reveals the UK is leaving medical and care preferences to chance. The              
report looks at the ever-increasing number of people living with dementia which,            
combined with the failure to plan ahead for mental incapacity, exposes a looming crisis.  
 
The study found 97% of people in the South East have not made necessary provisions,               
should they lose capacity from conditions like dementia. Of those 36% admit to having              
made no provisions at all for later life, including a will, pension, funeral plan or LPA.  
 
In response, a coalition of organisations, led by SFE - the specialist organisation that              
connects older and vulnerable clients with legal experts in older client law - are joining               
forces to encourage people to tackle the taboos around end of life planning, in order to                
prevent an incapacity crisis.  
 
The research found that 75% of people in the South East are worried about dementia               
and losing the ability to make decisions for themselves, but 80% have not spoken about,               
or even considered, personal medical and care end of life decisions.  
 
Planning ahead is surrounded by worrying misconceptions, especially in relation to           
health and care preferences. 
 
A staggering 68% of people in the South East incorrectly believe that their next of kin                
can specify what they would have wanted if they are no longer able to and 64% believe                 
their spouse has the power to do so. 71% of the people in the South East would like a                   
family member to make medical and care decisions on their behalf, but this is not the                
case. These decisions are out of a loved ones’ hands if a registered health and welfare                
LPA is not in place.  
 
66% believe that being on the NHS organ donor register ensures that organs are              
donated following death, however this is not the case. It’s crucial for people to discuss               
organ donation preferences with family and friends, otherwise it may not happen. 
 
Without the necessary provisions in place, potential life-changing medical and care           
decisions are taken away from loved ones.  
 
There are currently 928,000 Health and Welfare LPAs registered with the Office of the              
Public Guardian (OPG) across England and Wales, compared to the 12.8 million people             
over the age of 65 who run the risk of developing dementia – a difference of nearly 93%.  
 



The forecast shows the disparity will continue, leaving millions in limbo. By 2025, it’s              
calculated that 15.2 million people will be at risk of mental incapacity and it’s estimated               
that 2.2 million health and welfare LPAs will be in place. This shows that the health and                 
welfare wishes of 13 million people will not be taken into account.  
 
Only 3% of people in the South East surveyed by SFE have a health and welfare LPA in                  
place.  
 
SFE is urging the nation to act now to avoid this incapacity crisis by planning ahead in                 
case of mental incapacity.  
 
It is crucial to have a conversation with loved ones in order to make specific medical and                 
care wishes known – such as, where you are cared for, whether you wish to be an organ                  
donor and whether or not you would want to be resuscitated – otherwise there is a risk                 
your preferences are not taken into account.  
 
The campaign calls on people to act now and start a conversation with loved ones about                
end of life topics to remove the stigma surrounding the discussion. 
 
If you do not have and wish to make Powers of Attorney then please contact us.  
 
GDPR – WHAT DOES IT ALL MEAN? 
 
You will have no doubt heard lots recently about the General Data Protection Regulation              
(GDPR). Your email inbox has rapidly filled up with emails from companies, some of              
which you didn’t even know you had subscribed to, telling you that you have to let them                 
know if you still want to be contacted by them. Ironically this invasion of our inboxes was                 
aimed at reducing unwanted marketing, spam emails and other invasions of our privacy.  
 
But what does the GDPR mean for us as individuals? Is it just another piece of                
legislation that businesses have to comply with? More paperwork for us to fill in? More               
hoops to jump through? 
 
The GDPR is a European Union privacy law which came into effect on 25th May 2018.  
 
The last major piece of EU law on data protection was from the 1990s. In the intervening                 
years, much has changed in how we use the internet personally and for business. The               
role of information and sharing information has moved on, so it was thought that the law                
needed to be updated to keep pace with the times and the technology. 
 
The GDPR increases restrictions on what organisations can do with our personal            
information, and it extends the rights of individuals to access and control data about              
them.  
 
The key features of the GDPR are that when organisations handle our data they have to                
do so according to six data processing principles. These are that: 
 

1. Data is processed fairly, lawfully and transparently 



 
2. Data is collected and processed for specific reasons and stored for specific            

periods of time, and that it is not used for reasons beyond its original purpose 
 

3. Only the data necessary for the purpose it is intended is collected, and not more 
 

4. Data is accurate and that reasonable steps are taken to ensure it remains             
accurate 

 
5. Data is kept in a form that allows individuals to be identified only as long as is                 

necessary 
 

6. Data is kept securely and protected from unlawful access, accidental loss or            
damage. 

 
From these six processing principles, the GDPR requires organisations collecting, using           
and storing personal information to define a lawful basis that the organisation will use to               
explain its use of our personal data. These are, for example, that you have consented to                
the use of your data, or that the organisation needs to use our data to provide a product                  
or service to us which we have asked for, or that the organisation is legally obliged to                 
use our data, perhaps to comply with other laws. Every bit of personal information which               
is held by an organisation has to be justified according to one of the above six lawful                 
bases. 
 
As well as restricting what organisations can do with our data, the GDPR also introduces               
rights that we have over our data. These are: 
 

a) We have the right to be informed - when organisations collect our data, they must               
inform us what data they are collecting, what they are using it for, how long they                
will keep it and which organisations it will be shared with. 

 
b) We have the right of access so we can contact an organisation and ask them to                

provide details of the data they hold on us. 
 

c) We have the right to rectify any information about us held by an organisation              
which is inaccurate. 

 
d) We have the right to erasure (or the right to be forgotten) by an organisation if we                 

want. However in some circumstances this can be refused. 
 

e) We have the right to restrict processing of our data. Again though this can be               
refused in some circumstances. 

 
f) We have the right to data portability, that is, to move the data held on us by one                  

organisation somewhere else.  
 

g) We have right to object if we feel that an organisation is not using our data as we                  
wanted. 



 
h) We have the right to object to automated decision making and profiling about us.  

 
All these principles and rights relating to our personal information under the GDPR             
means that we now have the world’s strongest and most far-reaching privacy law.  
 
As business is often international, companies outside the EU will have to comply with              
the GDPR rules in order to access the European markets with its many customers. 
 
So what does this actually mean for you and me? Well, it should mean that we only                 
receive emails we want from organisations. It should mean that any data held by an               
organisation about us is only held for a specific purpose and for a specific time. It should                 
mean that we don’t suffer data breaches or hacks. It should mean that we don’t get                
unwanted telephone calls from far flung countries. This all sounds a bit too good to be                
true and time will tell if the GDPR actually does what it has set out to do.  
 
But the GDPR is heralded as the piece of legislation which will strengthen privacy rights               
for individuals across the world and that should mean that for you and me, we are                
empowered to challenge organisations if our personal information is being misused in            
any way. 
 
CLAIM A POWER OF ATTORNEY REFUND 
You can get part of your application fee back if you applied to register a power attorney                 
from 1 April 2013 to 31 March 2017. 
 
This applies to lasting powers of attorney (LPA) and enduring powers of attorney (EPA). 
You can only claim a refund if you made the power of attorney in England or Wales. 
 
How much you’ll get 
How much you get depends on when you paid the fees. You’ll also get 0.5% interest. 
You can still claim a refund even if you don’t know when you paid the fees. 

When you paid the fee Refund for each power of attorney 

April to September 2013 £54 

October 2013 to March 2014 £34 

April 2014 to March 2015 £37 

April 2015 to March 2016 £38 

April 2016 to March 2017 £45 

You’ll get half the refund if you paid a reduced fee (‘remission’). 
 
How to claim 
It takes about 10 minutes to claim online. 



 
You’ll need the donor’s UK bank account number and sort code. 
 
You must claim by phone if: 

● the donor doesn’t have a UK bank account 
● the donor has died 
● you’re a court-appointed deputy 

You can also claim by phone if you don’t have a computer or can’t use one easily. 
 
Claim a refund online -  https://claim-power-of-attorney-refund.service.gov.uk 
 
Claim by phone 
Contact the Refunds Helpline. 
 
Refunds Helpline 
Email: poarefunds@justice.gsi.gov.uk 
Telephone: 0300 456 0300 (choose option 6) 
Textphone: 0115 934 2778 
Monday, Tuesday, Thursday, Friday 9am to 5pm 
Wednesday 10am to 5pm 
 
After you’ve claimed 
It takes up to 12 weeks for your claim to be processed. 
If your claim is approved, the refund will be paid to the donor’s bank account. 
You can appeal a decision if your claim is rejected - contact the Refunds Helpline 
 
 
Disclaimer 
This newsletter has been prepared to highlight some key issues. It is intended to be for                
general guidance only and is not a substitute for specific advice. It is based upon our                
understanding of the legal position as at June 2018 and may be affected by subsequent               
changes in the law.  
…………………………………………………………………………………………………….. 
 
 
 
I would be interested in future newsletters  
 
Name     ………………………………………………….  
 
E-mail address or address  ……………………….………………………….  
 
Return to: 16 High Street, Petersfield, Hampshire GU32 3JJ Tel No: 01730 265111  
(SRA Number: 58323)  
 
If you do NOT wish to receive any further updates or communications from us, please               
notify Jane Perkins by e-mail perkinsj@macklunt.co.uk or phone on 01730 265111. 

mailto:poarefunds@justice.gsi.gov.uk

